
STATE OF NEI,TI Y0RK
STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f

Oswego Amusements ,  Inc . ;  Har ry  Caruso,  Id i l l i am

C a r u s o ,  G e o r g e  C a r u s o ,  J r . ,  I n d .  &  O f f i c e r s

for Redeterminat ion of a Def ic iency or a Revision :

of  a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the Per iqd 3/7/7t - t t l30/73.  :

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Determinat ion by mai l  upon

Oswego Amusements ,  Inc . ;  Har ry  Caruso,  Wi l l iam,  Caruso,  George Caruso,  J r . ,  Ind .

& Off icers, the pet i t . ioner in the within proceeding, by enclosing a true copy

thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Oswego Amusements,  Inc. ;  Harry  Caruso,  Wi l l_ iam
Caruso ,  George  Caruso ,  J t . ,  I nd .  &  O f f i ce rs
Hal-l- Road
Oswego,  NY L3I26

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service wiLhin the State of New york.

That deponent further says that the said addressee is the petit ioner herein
and that the address set forth on said wrapper is the last known address of the
pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

AT'FIDAVIT OF MAIIING

it' /")
L, /

( - . -



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f

0swego Amusements, Inc. ;  Harry Caruso, Wil l iam

Caruso,  George Caruso,  J r . ,  Ind .  &  Of f i cers

for Redeterminat ion of a Def ic iency or a Revision :

of  a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  3 / t /7 I -7 I /30173.  :

AT 'IDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of JuIy,  1980, he served the within not ice of Determinat ion by mai l  upon

l{ i l l iam P. Christy the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr.  Wi l l iam P.  Chr is ty
One Lincol-n Center
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the represent*T\ .n" ,  

Tt . ioner .
sworn ro before me rhis ( 

, l '  
( '  

/ /r /
7th  day  o f  Ju ly ,  1980.

Rtt /tt 
' 
o 'ur, 

/r.-. ,'"



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  7,  1980

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 113S & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Oswego Anusements, Inc.
Caruso,  George Caruso,
Ha l l  Road
Oswego, NY 73726

Gentlemen:

Inquir ies concerning
accordance w i th  th is

;  Har ry  Caruso,  Wi l l iam
J r . ,  I n d .  &  0 f f i c e r s

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
A lbany ,  New York  12227
Phone + (518) 457-6240

due or refund allowed in
to :

F inance
Counse l

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
I { i l l i am P.  Chr is ty
One Lincoln Center
Syracuse, NY 73202
Taxing Bureau's Representat ive



STATE OF NEW YORK

TATE TAX CCM\fiSSION

In the Matter of the Applicaticn

of

OSVflrcO AIvIUSEMEIrMS, INC.
HARRr CAFUSO, WILLIAM CABUSO

ard GEORGE CA8f,ISO, JR.
Irdividually and as Officers

for Revision of a Determination or for Refi;rd
of Sales and Use Ta>res r:rder Articles 28 arxl
29 of the Ta< Iaw for tLre Periods l{arch 1, 1971
lhrorgh }bvernber 30, 1973.

DETMM]IATTONI

Owego Alruserents, Inc., Hall rcad, Osruego, Iibw York L3L26, Ilany Caruso,

Willian Caruso and George Caruso, irdividually ard as officers, filed an application

for revision of a determination for refi:nd of sales ard use taxes r:rder Articles 29

atfr' 29 of the Ta< Law for ttre periods lularch L, L97I ttrrctrgh Ncnzernber 30, L973 (File

No.  11119) .

A formal hearing was held before Julius E. Bnaun, Ilearing Officer, at the

offices of ttre State Ta< Oqrnj-ssion, State Office Building, Slracuse, Nenr York on

JuLy 22, L977 ard Decsnber 7, L977. Applicant appeared by William P. Christy, Jr.,

Esq. Ihe Ardit Division appared by Peter Crotty, Eq. (Alo<arder l{eiss ard Janes J.

lhrris, Esqs., of co:nsel) .

Whether applicant is lj.able for additional tarces pursr:ant to an at'dit for the

peniods lvlarch l, I97L tfrrough Novsrber 30, 1973.

FINDII$GS OF FACT

1. O: June L8, L974t tkre Alldit Drivision isstred a }btie of DeterminaUion ard

Dernarrl for Palznent of Sales ard Use Ta:<es hre against Osregio Amsenents, Inc. ("Osrniego")
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and IIarry Cartrsor Willian Carrrso ard G:orge Caruso, Jr., irdividr:aIly and as offioers,

for $181599.70, plus penalty and interrast of $4r266.22, for a total of $22,865.92i

ttuls was for ttre periods l"trarctr L, L97L thro.igh Nlovernber 30, 1973.

2. Applicants filed an Application for llearing to Revien^r Determination on

JuLy 24, 1974, urtLich was received August L, L974.

3. Osviego otrnrated an autsttobile racirrg track, a @noession stard ard a res-

tar:rant in Oswego, Iibw York. A field, ilrdit of Osrrrcgo was onrenced on Febnrarlz 11,

1974 and oorpleted May 3, L974 for the periods in issr.re. Reoords available of ttre

race track operation lere ticlket i.:rvenl-ory streets vitrich shor,ried nnnber of tickets sold

on a certain date ard their resS:ective prices, plus a sales jor:rnal. Reords per-

taining to the restatrrarrt were the sales journal, the prctrase journal arxl the

disburssnent journaf. There were also Errchase jnvoies, scne current cash registen

bpes ard guest checl<s. There were no guest ctrecks or register tapes for ttre periods

in issue. krcrds available for the ocncession stards r,rene cu:rent pr:rchase invoies,

the sales janrnal ard a check d.ishrsenrent, journal.

4. Ihe audit on Osmego forrd tJre follor,ring enprs oannitted in its ta>< retur:ns:

(a) In oonpting taxable sales, the applicable sales ta:< ra@ was
subtracEed frqn 100 penert (instead of added) and the result
was multiplied (rat$er ttran divided) tjnes the total ga.oss
sales to amive at ta<able ticJ<et, restan:rant, and ooncession
sales.

(b) Al,rdit. of rr'orkstreets disclosed that taxable ticket sales did not
agee w"ith taxabfe ticket sales reported. I4atlrsnatical erzors in
ocnprting taxabte sales uierer fcnrnd. Season trnss tickets rarere not
reSnrted.

(c) Senrice guest clrecl<s ard casrtr register tapes for the andit period
taiere not available, Exanination of current ctrecks ard tatrns dis-
closed that nurenors guest, checlcs had not been reorded. Jctrrnal
entries were rnade frcrn regis,ter tapes. An error of 3.17 pencent was
determined ard applied for the ar-rdit period.
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(d) ourparison of sales journal wittl total trrurchases for the oncession
stard revealed a low nrarkup of 4 L/2 percent. A r,eighted narkrp estab-
lished for 1971 was 125 percent. (A sinple ocnposite nrarlnrp later
established by applicant was; 116.a peroent.) Oonoession prcfrases
for L972 v,qre nrcre than regxrrted sales.

(e) A detailed audit of atrplicant's assets ard srpply pr:rctrases disclosed
that use tar was not paid il all operations during the periods in
issue.

5. Tlo secure ttre weighted nnrkup of L25 percent for applicant, a detailed list

of purchases for resale, pr.rrchases solct ant trurchases returned for 1971 was established.

selling prices r,ere rnrltiplied against, the applicable net Srrrchases to secure gross

sales ($529.20). l*re cost of iterns sold ($184.76) was sub'bracted to get a gross profit

($344-44'). fross profit divided by ther ost of the itsns sold resulted in a nrarkup

percentage of 186 percent.

Oonsideration for bneakage, s;nilage, food rnt sold, givwr a\,Gry or onsured by

erployees was given wtrich reduoed the percen@e to 125 perent. Silce tlrere were no

reords ava:llab1e regarding selling prioes, the bookkeeper supplied ttris inforrnation.

6. Applicant offered no sr:bstantial evidenoe that the auilit for the periods in

issre, on vltrich the additional ta:<es r^las ocnqnrted, was inorrect.

@t{cLusroDls 0F rsht

A. that section 1138 (a) of ttre Tax Iaw prcrrides, in part, that if a return v*ren

filed is inoncect or insufficient, the ancunt of ta< dr-re shall be determined frcrn

suctr inforrnation as xnay be available; if necessary, the tax may be estimated on

t-he basis of exbernal indices zuch as stock or hard, trrurctrases, crqnrable charges or

ottrcr factors. Ttre tar assessed agajnst aSplicants was properly estima.ted unter this

s@tion.

B. that applicant has failed to rlisprove the findings of the Sales Ta:<

Bureau as deteuniled in ocnpliance wittr tte langnrage and intent of section II38 (a)

of the Ta< Iaw.
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C. That the application of Osr^E{to Alrusenent, Ir1c. , Ilarry Cantso, William

Canrso and Ceorge Caruso, ,fr, is deniect ard the lilctice of Determina'tion and Dernard

for Palznent of Sales ard Use Tares Dre isstred June 18, L974 Ls sustained.

DATD: Albany, libw York

JIJL C 'F 1980
grATE mx @DflvlrssroN


